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THE PENNSYLVANIA PRACTICE IN QUASHING 
WRITS AND SETTING ASIDE SERVICE. 

A defendant who wishes to quash a writ, or to set aside 
service in this State, for irregularity or lack of jurisdiction, 
may find himself in a difficult position. The difficulty arises 
from the fact that if he is not careful, he may take some 
step that will amount to a waiver of his right to make the 
objection. 

It is a settled rule of practice in Pennsylvania that an 
appearance by the defendant cures any defect or irregular- 
ity in the service of the writ; and the defendant does not 
have to file a formal entry of appearance, either personally 
or by counsel, in order to appear. He will be regarded as 
having appeared if he files a rule in the cause, or an affi- 
davit of defense, or if he gives bail to the action; in fact 
almost any step he may take in connection with the case 
will subject him to the jurisdiction of the Court, and make 
him amenable to its decree. See Ruhland v. Alexander, 19 
Pa. C. C. 577; Pain's Spectacle Co. v. Lincoln Steamboat 
Co., 6 Dist. R. 93 ; Morton v. Hoodlcss, 1 Miles, 46; Wright 
v. Millikin, 152 Pa. 507; Evans v. Duncan, 4 Watts, 24; 
Crosby v. Massey, 1 P. & W. 229 ; Bohlcn v. Stockdalc, 27 
Pitts. L. J. 199. 

It would seem that the proper course for the defendant 
would be to enter a restricted appearance, that is, an ap- 
pearance only for the purpose of raising the objection to 
the writ. Such an appearance is commonly called an ap- 
pearance de bene esse. The trouble is that many counties 
have a rule of court (in Philadelphia, Rule 30, Section 1) 
to the effect that no d. b. c. appearance shall be filed, and if 
such an appearance is filed, it is treated as a general appear- 
ance. What then is the defendant to do? If he goes into 
court to state an objection, he thereby waives it. 

(347) 
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This was a very serious question at one time, and it is not 
free from difficulty yet, although recently our courts, find- 
ing the Gordian knot too intricate to solve, have simply and 
more or less effectively cut it. 

A brief review of some of the other cases on the ques- 
tion, in addition to those cited above, will show the con- 
fused state into which the practice on this question had 
fallen. 

A defendant may object to defects in the process before 
appearance. Sherer v. The Eastern Bank, 33 Pa. 134. 

A defendant cannot be in and out of his case at his pleas- 
ure. When he appears for any purpose he is in court for 
all purposes. Ruhland v. Alexander, 19 Pa. C. C. 577. 

And an appearance waives defects in service, as well as 
objections to the jurisdiction. Wright v. Millikin, 152 Pa. 

507- 

But a defendant cannot be heard on a motion to set aside 

the service of a writ, unless he enters an appearance. Brock 

v. Brock, 18 W. N. C. 123; Crowe v. Davis, 33 W. N. C. 

103. 

If a writ is not made returnable according to the statute, 
such defect is cured by the appearance of the defendant. 
Stroup v. McClure, 4 Yates, 523 ; Shober v. Mather, 49 Pa. 
21. 

If a writ is not made returnable according to the statute, 
such defect is not cured by the appearance of the defend- 
ant. Williamson v. McCormick, 126 Pa. 274. 

Where appearances d. b. e. are not allowed, if such an 
appearance is filed, it will be held a general appearance. 
Pain's, &c, Co. v. Lincoln, &c, Co., 6 Dist. R. 93. 

Such an appearance will operate as a waiver, even of 
non-service of the summons, and give the Court jurisdic- 
tion. Hanks v. Railway Co., 16 Dist. R. 550. 

An appearance de bene esse will not be construed as a 
general appearance. Locke Regulator Co. v. Dragon Auto- 
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mobile Co., 17 Dist. R. 159 (Philadelphia case, where ap- 
pearances d. b. e. are not allowed). 

A sheriff's return is conclusive, and cannot be inquired 
into on rule. Patton v. Insurance Co., 1 Phila. 396. 

A sheriff's return can be inquired into on rule. Winrow 
v. Raymond, 4 Pa. 501. 

The Court will set aside a sheriff's return upon extrane- 
ous evidence. Frisbic Lumber Co. v. Dale, 16 Dist. R. 772. 

A sheriff's return is conclusive, and may not be set aside 
upon extraneous evidence. Affidavits, and depositions are 
no part of the record. Benwood Iron Works v. Hutchin- 
son, 1 01 Pa. 359; National Bank v. American Ship Building 
Co., 1 Sadler, 380. 

A plea in abatement is the only proper method of attack- 
ing the sheriff's return. Phillips v. Library Co., 141 Pa. 
462 ; Matthew v. Glass Co., 14 Dist. 399; Sheatz v. Railway 
Co., 25 Pa. C. C. 25. 

A rule to set aside the sheriff's return is the proper method 
where the return is at all doubtful on its face. Park Bros. 
v. Oil City Works, 204 Pa. 453. 

There can be no such thing as a doubtful return. Hunt 
v. Benefit Assn., 17 W. N. C. 422. 

There is a difference between an appearance de bene esse 
and a special appearance. If the former does not accom- 
plish the purpose for which it was entered, it becomes gen- 
eral, the latter does not. Warren Savings Bank v. Silver- 
stein, 4 Dist. R. 239. 

A special appearance will become general when it does 
not accomplish the purpose for which it was entered. Smith 
v. Smith, 15 Super. Ct. 366. 

If the defendant take any step in the case, after having 
failed to set aside the service, he will be held to have waived 
his right to object to the service. Skidmore v. Bradford, 
4 Pa. 296. 
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If the defendant take such step, he will not be held to 
have waived his right to object to the service. Coleman's 
Appeal, 75 Pa. 441. 

Any step taken by defendant looking to a consideration 
of the case on its merits will be a waiver of all objections 
to the service of the writ. Jcannettc Borough v. Rochme, 
9 Super. Ct. 33. Affirmed, 197 Pa. 230; Daley v. Iselin, 
212 Pa. 279. 

A glance at these cases will show the conflicting nature 
of the decisions on the question. Certain points may safely 
be said to have been settled by the more recent cases. Thus, 
in Turner v. Larkin, 12 Super. Ct. 284, the Superior Court 
said positively and without discussion "that a party may 
appear specially for the purpose of stating an objection, 
without thereby waiving it." This was an appeal from 
Delaware County, where the Court has a rule against the 
filing of de bene esse appearances. And in McCullough v. 
Railway Assn., 225 Pa. 118, the Supreme Court has said, 
with equal directness, that a defendant wishing to attack 
the service of a writ, or question the jurisdiction of the 
Court, may do so by entering an appearance de bene esse 
for the specific purpose. It would seem to be clear, from 
these two cases, that, regardless of any rules of the lower 
court, a defendant may appear d. b. e. without fear of preju- 
dicing his position by waiver. Something more will be said 
on this question, however, a little further on. 

Again, it may be safely said, that the practice in the 
matter of attacking writs has been settled by Park Bros. v. 
Oil City Works, 204 Pa. 453. If the sheriff's return shows 
any irregularity, or is not complete, on its face, the de- 
fendant may take a rule to show cause why it should not be 
set aside. He may support this rule by an affidavit or depo- 
sitions. If the sheriff's return is not defective on its face, 
the proper method of attacking it is by a plea in abatement. 

So much may be said to be clear. But the defendant who 
attacks the service of a writ has yet another difficulty to 
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confront, even more serious than those through which he 
has just passed. If the Court sustain his attack, and the 
writ is quashed, or the service set aside, well and good. 
But suppose he is not sustained? 

In Jeannettc Borough v. Roehme, supra, the Superior 
Court has said, "Where a defendant is in doubt about the 
validity of the service, two courses are open to him; he 
may come in and defend the suit; or he may stay out and 
take the risk of service. But he cannot do both. Where he 
offers a defense to the suit, he thereby waives all defects of 
service." And in the recent case of McCullough v. Railway 
Assn., supra, the Supreme Court has said, "The question 
this raises is a preliminary one, and should be decided be- 
fore any further steps are taken in the case. If the Court 
rules the preliminary question against the defendant, he 
has one of two courses to pursue. He may rely upon the 
position he has taken, and attempt to sustain it by an appeal 
to the proper appellate court; or he may consider himself 
in court and defend the action on its merits. He is re- 
quired to select one of the two courses, and. having done so, 
he must accept the legal consequences of his action. He 
cannot deny the jurisdiction of the Court, and, at the same 
time, take such action to defeat the plaintiff's claim as will 
amount to an appearance. By taking the latter course, he 
admits himself in court, and must abide by its judgment." 1 



Veannette Borough v. Roehme, 9 Super. Ct., 33. In this case the 
plaintiff issued a scire facias sur municipal lien for sidewalk paving, 
and judgment was entered for want of appearance. In due course, 
the writ of levari facias was issued and the land advertised to be sold. 
Three days before the day set for the sale the defendant filed a peti- 
tion alleging that he had not been served, and also that he had a just 
defence to the claim, and asking for a rule to show cause why the judg- 
ment should not be opened. The rule was granted, and the case 
referred to a commissioner. Both parties appeared before the com- 
missioner, and the defendant, besides arguing the question of the 
sufficiency of the service of the writ, offered evidence relating to the 
merits of the case. The commissioner reported that the service was 
good and that the defendant had no standing on the merits of the case, 
whereupon the Court discharged the defendant's rule. Upon appeal, 
the Superior Court affirmed the judgment of the Court below, upon 
the ground that the judgment was proper so far as the merits of the 
case were concerned, and, so far as the validity of the service was con- 
cerned, that the defendant had waived that question by going into the 
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The awkwardness of the defendant's position is now ap- 
parent. He cannot appeal at once from the refusal of the 
lower court to quash the writ, for the reason that such re- 
fusal does not constitute a final judgment. Lycoming Ins. 
Co. v. Storrs, 97 Pa. 354; Philadelphia, &c, Ry. v. Snow- 
den, 161 Pa. 201. Therefore, if he has confidence in his 
position, he must simply stand idly by while the case is 
placed upon the trial list, eventually reached for trial, a 
verdict given against him, and the damages assessed. Then, 
after judgment is entered on the verdict, and he finds him- 
self confronting the possibility of having to pay damages 
in the estimation of which he has not been allowed to take 
any part, and which are therefore possibly very much larger 
than they should be, he may appeal the case and place be- 
fore the higher court the question which he originally raised 
regarding the service of the writ. In such appeal the bur- 
den is on him to secure a reversal, with the serious conse- 
quences just indicated if he fail. It does not seem likely 
that this course will become popular with defendants. 

On the other hand, if he decide to offer evidence going 
into the merits of the case, the unhappy defendant is de- 
prived, for some reason that is not quite clear, of what may 
be a perfectly valid objection to the plaintiff's suit. It is 
doubtful whether there is any other situation resulting from 
adjudicated cases in which a defendant is not allowed to 
interpose and insist upon as many legal grounds of defense 



merits of the case. President Judge Rice dissented, stating that in his 
opinion the defendant did not waive the question of service by setting 
forth his defence in his petition, or by his subsequent conduct. 

McCulloitgh v. Railway Mail Association, 225 Pa. 118. This was an 
action of assumpsit on a policy of accident insurance. The defendant 
entered a conditional appearance and moved to set aside the service 
of the summons on the ground that it was a foreign corporation not 
doing business in Pennsylvania, and not registered in this State. The 
rule was discharged. The defendant excepted to the order discharging 
the rule, and then, subject to such exception, filed an affidavit of de- 
fence and a plea. The case proceeded to trial, and judgment was 
entered for the plaintiff. Upon appeal, the Supreme Court refused 
to consider the defendant's exception to the order of the Court below 
discharging the rule to set aside the service, on the ground that by pro- 
ceeding in the case after the rule had been discharged the defendant 
had waivd its right to raise this question on appeal. 
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as the circumstances of his case may offer. It would seem 
to be about as fair to the defendant to say that if he takes 
One exception during the trial of a case, he must stand or 
fall by it, and cannot take any more. In Murphy v. Stanley 
Pub. Co., 155 Pa. 25, the defendant was allowed to enter 
six defenses, including an objection to the jurisdiction. 

Every answer in equity begins by the respondent reserv- 
ing all rights of exception to the manifold errors in com- 
plainant's bill contained, and then goes on to set up as strong 
as possible a defense on the merits. It has never been held 
that the respondent waives his exceptions by setting up 
such defense. Our Pennsylvania system is one of mixed 
law and equity, why should not the defendant in the case 
under consideration be allowed to reserve his exceptions to 
the ruling of the Court on the preliminary question when it 
goes against him, and then proceed to enter the best de- 
fense on the merits that he can. In other words, what pos- 
sible reason is there for making him take the choice which 
he is compelled to take under McCullough v. The Railway 
Association? 

The only reason anywhere suggested is in Jeannette Bor- 
ough v. Roehme, where Judge Smith says that to allow the 
defendant to deny the jurisdiction, and at the same time to 
defend on the merits, would be to give him an unequal ad- 
vantage at the expense of his adversary. It seems to the 
writer that the choice insisted on by this case gives the 
plaintiff a very much more unequal advantage at the ex- 
pense of the defendant. In fact it comes very close to 
being a substantial denial of justice. Surely no inequality 
results from allowing a defendant to rely on more than one 
defense. 

Either the Court has jurisdiction of the case or it has not. 
If it has not jurisdiction, and erroneously rules that it has, 
the defendant is certain to be handicapped in the trial of 
the case on its merits by reason of that very fact. And if, 
though greatly inconvenienced by the fact that he is not in 
the proper jurisdiction, the defendant puts in such defense 
on the merits as he can, and then loses his case, it is surely 
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unfair not to allow him to raise on appeal the question of 
the jurisdiction of the Court. 

In fact, we may safely go further than that. The ques- 
tion of jurisdiction is fundamental, and if the Court below 
has not jurisdiction, no judgment obtained in it should 
stand, no matter what the merits of the case may be. All 
that has been done in coram non judice. The principle laid 
down in these two cases is directly in conflict with the very 
much older principle in our jurisprudence, namely, that the 
question of jurisdiction can be raised at any stage of the 
proceeding. As said positively by Chief Justice Mercur in 
Fowler v. Eddy, no Pa. 117, "It is never too late to attack 
a judgment for want of jurisdiction," and no consent or 
acquiescence of the parties can give the Court a jurisdic- 
tion which it did not originally possess. 1 T. & H. XII, 
Sec. 1 ; Mannhardt v. Soderstrom, 1 Binn. 142. 

In Coleman's Appeal, 75 Pa. 441, the defendant moved 
to set aside the service and his motion was refused. He 
then appeared dc bene esse, reserving his exceptions to the 
refusal of the motion, and filed his answer to the merits of 
the case. On appeal, Mr. Justice Sharswood said, "It is 
clear that he could not appeal from the interlocutory order 
of the Court refusing his first motion, and it is equally clear 
that any and every step which he might afterwards take 
for his own benefit or security in the course of the pro- 
ceedings cannot estop or preclude him from setting up the 
want of jurisdiction at any stage. It was an objection which 
lay at the foundation of the whole case, and if it had gone 
to a final decree, the same question would have been open 
upon an appeal to this court." 2 



'Coleman's Appeal, 75 Pa. 441. This was a bill in equity, filed in 
Lycoming County, against A, B, C and D. C and D resided in the 
State of New York, and service was made on them under the Act of 
April 6, 1859, P. L. 387. Subsequently, C and D moved to have the 
service set aside because the Court had not jurisdiction. This motion 
was refused. An appearance de bene esse was then entered for C and 
D "reserving all exceptions as to order of service, &c," and answers 
were filed for them upon rule. These answers went fully into the merits 
of the controversy. A replication was filed, and C and D then had the 
cause removed to Tioga County, under the Act of April 28, 1870, P. 
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If the rule laid down in the two recent cases is correct, 
the practice approved by Sharswood is incorrect. It is a 
square issue. Either McCullough v. The Railway is right, 



L. 1292. They then filed a supplemental answer, reserving exceptions 
to the service as before. They then filed a plea, averring that proper 
service had not been made upon them, and that the Court had there- 
fore no jurisdiction. At the hearing on this plea they also made a 
motion, still reserving their exceptions, to strike off the order of ser- 
vice originally made in the case and to set aside the service effected 
in pursuance thereof. At the same time the plaintiffs filed 
a motion to strike off tnc plea. The plea and motions were, by agree- 
ment, heard together, and the Court vacated the order and set aside 
the service. The plaintiff appealed. When the case was heard by the 
Supreme Court, the appellant argued very strongly th. that defen- 
dants, having on their own application removed the cause to Tioga 
County could not then allege that they were not in Court, and also, 
that by having entered into the merits of the case, they waived their 
right to raise the question of jurisdiction. The Supreme Court affirmed 
the judgment on the ground that the Court below had not such juris- 
diction of the subject. matter of the bill as would warrant service on 
non-residents under the Act of 1859. Mr. Justice Sharswood then 
took up the question of the voluntary appearance of the defendants, 
and, in disposing of it adversely to the appellants' contention that it 
constituted a waiver of the jurisdictional question, he used the lan- 
guage quoted above. It is true that in this case_ final judgment had not 
been given against the defendant as it had in McCullough v. The 
Railway, but, in the latter case, the Court's ruling-was based not upon 
the case having proceeded to final judgment, but upon the defendants 
having taken steps looking to a trial of the case on its merits after 
failing to have the service set aside. In this respect the two cases 
are exactly on all fours. Moreover, in Coleman's Appeal, the Court 
distinctly say that the defendants could have raised on appeal the 
question of jurisdiction even if the case had gone to final judgment 
against them on its merits. So that on their facts, as well as on the 
rules positively laid down, the two cases arc in direct conflict. 

It should be noted, further, that the rule in Coleman's Appeal was 
approved twenty-eight years later, in Lytic v. McCune, 20 Super. Ct. 
594. In this case the defendant's motion to set aside the service 
was refused. The defendant then pleaded and went to trial before a 
jury on the merits of the case. He took no exception to the dis- 
charge of his motion, and the Superior Court said that by_ his conduct 
he had waived his objection to the service, and had submitted himscjf 
to the jurisdiction of the Court. But they distinctly placed their 
decision upon the ground that he had failed to except to the order 
of the Court below discharging his rule to set aside the service, and 
said that if he had appeared conditionally and gone to trial reserving 
exceptions, as was done in Coleman's Appeal, he could have raised 
the question before them. This case was decided four years later than 
Jeancttc Borough v. Rochme, 9 Super. Ct. 33, which declared without 
qualification for a contrary doctrine. So that the pendulum has now 
swung twice in each direction, first, Coleman's Appeal, then Jeanette 
Borough v. Rochme then Lytic v. M'Cune, ond now, finally McCul- 
lough v. the Railway. 
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and Coleman's Appeal is wrong, or Coleman's Appeal is 
right and McCullough v. The Railway is wrong. There 
can be little doubt as to which case lays down the better rule. 3 

"It has been consistently held that an order quashing a writ of 
foreign attachment, or refusing to quash it, is not reviewable on appeal 
when such order was based on testimony taken in the court below. 
Three more or less conflicting reasons have been given for this rule: 
I. There is no bill of exceptions to the evidence, affidavits or deposi- 
tions, submitted to the trial Judge, so that they do not appear upon 
the record brought into the appellate court, and therefore the action 
of the Court below cannot be reviewed. 2. Such an order is not a 
final judgment, and therefore not subject to appeal. 3. Such an order 
rests entirely in the discretion of the Court below, and discretionary 
matters are not reviewable on appeal. Lindsley v. Malone, 23 Pa. 24: 
Philadelphia & Reading Railway v. Snowden, 161 Pa. 201 ; Holland 
v. White, 120 Pa. 228. 

It seems that such an order would be reviewable for errors appearing 
on the record. Bellah v. Poole, 202 Pa. 71 ; Holland v. White, 120 Pa. 
228. It is apparent that, if this is so, the two reasons mentioned 
above (that an order is not a final judgment, and that it is discre- 
tionary) do not hold good except so far as the order refusing to quash 
is not a final judgment, and so far as the discretion of the lower Court 
is only used as to matters not appearing on the record. In this con- 
nection, however, it is worth noting that the writ in Holland v. White, 
was quashed, which is surely a final judgment, and yet the Supreme 
Court quashed the appeal. 

The following rule may be deduced which it is believed harmonizes 
the cases on their facts, though not altogether on the opinions deciding 
them: If a motion to quash is refused, this is not reviewable at once, 
as it is not a final judgment. If the writ is quashed on allegations of 
fact outside of the record, this is not reviewable because there is no 
bill of exceptions, and also because it rests in the discretion of the 
trial court. It is, however, a final judgment such as will support 
an appeal, and, if error appear on the record, the judgment will be 
reversed by the appellate court. 

By analogy to the foreign attachment cases, the refusal to set aside 
service of a summons upon facts outside of the record has been held 
probably not assignable for error, though for defects appearing on 
the record it would be. Lytic v. M'Cune, 20 Super. Ct. 504. Such 
action would not be proper subject for an immediate appeal, but would 
be considered by the appellate court, after final judgment, if the 
defendant had reserved his exception to the action of the Court below 
before proceeding to the trial of the case on its merits. 

The notable thing about this case, and the foreign attachment 
cases in this connection, is that although in most of them the pro- 
ceedings went to final judgment on their merits, after the defendants 
had unsuccessfully attempted to attack the writs, yet in not any of the 
cases is it suggested by the higher court that the action of the Court 
below on the preliminary question was not reviewed because the defend- 
ants proceeded to the merits. The refusal to review is always placed 
upon some other ground. It is an almost conclusive inference, from 
all of these cases, that a defendant may reserve his exception to the 
refusal of the trial court to quash the writ, or set aside the service, 
and be heard by the appellate court on his exception, after having 
proceeded to the trial of the case and judgment. 
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One further question arises under McCullough v. The 
Railway. The statement was made some pages back that 
under this decision it would seem clear that a defendant 
may now appear d. b. e. without fear of prejudicing his 
position by waiver. This statement requires further con- 
sideration. 

Before this decision, it had been well settled, as pointed 
out above, that appearances de bene esse, if they did not 
accomplish their purpose, would become general appear- 
ances. If this is still the law, the defendant who enters 
such an appearance in order to raise a question of jurisdic- 
tion, cannot rely upon the position he has taken and attempt 
to sustain it by an appeal as suggested in McCullough v. The 
Railway, because, if he is defeated in the Court below, his 
appearance d. b. e. will become a general appearance, and 
the objection to the jurisdiction will be thereby waived. 
If the result of entering a d. b. e. appearance is not as in- 
dicated, *'. e., if it will not become general if it does not 
accomplish its purpose (and the Supreme Court in McCul- 
lough v. The Railway distinctively say, "this is not such 
an appearance as will authorize the Court to take any steps 
affecting the merits of the case"), then all the cases hold- 
ing the contrary are overruled by this decision. Yet it is 
hardly to be believed that the Supreme Court would over- 
rule a line of decisions stretching so far back (in Blair v. 
Weaver, n S. & R. 84, the Court said the practice was then 
at least 40 years old), and coming down as far as Smith v. 
Smith, 15 Super. Ct. 366, without saying something about 
it. 

The situation has been sufficiently shown. Which ever 
of the various conflicting practices may prevail, the practi- 
cal effect of the situation is to leave the whole question in 
the hands of the court of first instance, and to deny to the 
defendant the right of appeal on a most vital part of his 
case. Several suggestions may be made as to the proper 
remedies : 
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First. The Legislature might enact a statute giving the 
right of appeal from the refusal to quash a writ or set aside 
a sheriff's return. Such action of the Court is surely as 
proper a subject for review as the refusal to give judg- 
ment for want of a sufficient affidavit of defense. 

Second. In the absence of such statute, the Supreme 
Court might change their practice regarding appeals from 
interlocutory orders by making an exception in the case of 
a refusal to quash a writ or set aside a sheriff's return. 
The Supreme Court have the power to allow an appeal in 
such a case without statutory authority. 

Third. The Court might allow a defendant to reserve an 
exception to the refusal to quash the writ or set aside the 
return, and defend on the merits, in accordance with the 
practice followed in Coleman's Appeal. 

Fourth. The defendant should be allowed to enter a re- 
stricted appearance, which never could become general so 
as to waive objections to the jurisdiction or irregularities 
in the writ. This could be done either by statute or by a 
ruling of the Supreme Court. 

Fifth. The refusal to set aside the return might be held a 
final order. Coal Co. v. Water Co., 25 Super. Ct. 628, rules 
that an order setting aside a return may be in its practical 
effect a final judgment from which an appeal will lie. A 
refusal to set aside a return may be in its practical effect 
just as final. 

The foregoing discussion has been largely premised on 
the failure of the defendant in his attack upon the plaintiff's 
writ, and to those professional brethren whose rules are 
always made absolute and whose applications never fail, it 
may have seemed profitless and dull. In the hope there- 
fore that these notes may prove useful to the successful de- 
fendant as well as instructive to the unsuccessful one, cer- 
tain suggestions are added in regard to the forms and 
procedure in rules to quash, and to set aside service, and 
in pleas in abatement. 
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Form of Rule. 



Joe Doe •> C. P. 6. 

v. > March Term, 191 o. 

Richard Roe. ) No. 666. 

And now, , 1910, on motion of John Coke, 

Esq., the Court grant a rule on the plaintiff to show cause 
why the return in the above case should not be set aside 
(or why the writ of summons should not be quashed). 

Returnable, , 1910. Proceedings to stay. 

Judge. 

The defendant should support the rule by an affidavit set- 
ting forth the facts and reasons on which the motion is 
based. The rule must be taken to a judge of the Court in 
which the suit is pending, either at side bar or in chambers, 
signed by him and then filed. A copy must then be sent to 
the other side, and counsel must be ready for the argu- 
ment on the return day of the rule with his paper book 
containing the docket entries, a copy of the affidavit and 
rule, and a brief of law. If depositions in support of the 
rule have been taken, either by rule or by agreement, a 
copy of these should also be attached to the paper book. 

A writ may be quashed for an irregularity that appears 
on its face, as that it is not signed, or has no seal, or is not 
made returnable according to the statute. The sheriff's 
return may be set aside for any irregularity in the service. 

To determine whether the service is regular and com- 
plete, read carefully the act of assembly providing for 
service in the case in which the writ has been issued. The 
sheriff must follow strictly the prescribed forms of serving 
writs and almost any deviation therefrom will be ground 
for setting aside his return. 

Thus where a service has been made on a foreign cor- 
poration, the sheriff's return must show that the corpora- 
tion is doing business in this State. Copper Co. v. Mackey, 
56 Pitts. L. J. 434. And where the act requires service of 
a "true and attested copy," a return is not sufficient which 
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shows service of a "true and correct copy." East, &c, Co, 
v. Coal Co., 1 Berks, L. J. 312. So "leaving true and at- 
tested copy" is not equivalent to "handing a true and at- 
tested copy." Fenner v. Ins. Co., 19 Dist. R., 15, and a 
return is defective which omits the word "thereof" after 
"true and attested copy." Bern v. Kanperdor, 14 Luz. L. 

It has even been held insufficient to return a service at de- 
fendant's place of business in a large office building without 
stating the floor and number of the office, or whether the 
person to whom the writ was handed was in charge of the 
office or of the building. Bayard v. Mack, 17 Dist. R. 165. 
The digests contain many other illustrations of de- 
fective returns, and should of course be carefully consulted. 
It is particularly important to be familiar with the provi- 
sions of the Service Act of July 9, 1901, P. L. 614, and of 
the amending act of April 3, 1903, P. L. 139. (See Ludlow 
v. Valley Coal Co., 13 Dist. R. 691, s. c. 30 Pa. C. C. 389.) 

Remember, finally, in this connection, that a return may 
be set aside on other grounds than irregularity, as for in- 
stance that the Court has not jurisdiction (which may be 
shown by depositions) provided there is any flaw in the re- 
turn itself. Park Bros. v. Oil City Works, 204 Pa. 453. 

When the sheriff's return is set aside for irregularity, he 
may amend his return, or make a further return of his own 
motion, or the plaintiff may rule him to do so, or the plain- 
tiff may sue him for an insufficient return, or the plaintiff 
may issue an alias writ or discontinue and begin anew. 
Hunt v. Mutual Benefit Assn., 17 W. N. C. 423. The sheriff 
cannot amend his return except by leave of court. Sham- 
burg v. Noble, 80 Pa. 158. Deacle v. Deacle, 160 Pa. 206. 
Under the old practice, a defendant's only remedy in case of 
an unlawful service was an action against the sheriff for 
damages. 

Setting aside the service of course does not affect the 
writ or end the plaintiff's suit: Quashing the writ does. 
Winrow v. Raymond, 4 pa. 501 ; Street v. Klein, 4 Kulp. 
290 ;Bennethum v. Bowers, 133 Pa. 332. 
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PLEA IN ABATEMENT. 

A plea in abatement is still the proper method of attack- 
ing the service of a writ, although where the sheriff's re- 
turn is defective on its face, a rule may be taken to set it 
aside. Park Bros. v. Oil City Works, 204 Pa. 453. 

Such a plea should be filed without delay, (in Philadel- 
phia County, by Rule of Court 30, sec. 12, within four days 
after service of the copy of the statement). It should be 
drawn in the following form : 

Joe. Doe -j C. P. No. 6 

v. V December Term, 1910. 

New York Steel Company. ) No. 666. 



Plea in Abatement. 

And the said defendant prays judgment of the said 
declaration, because at the commencement of this suit the 
said defendant was and still is not a resident within the 
jurisdiction of this Court (or as the case may be, setting 
forth in detail the objections to the service of the writ) ; 
and this the said defendant is ready to verify. These facts 

are also set forth in the affidavit of , 

upon whom the writ in this case was served, which is at- 
tached to this plea and made a part hereof. The said de- 
fendant is advised, and therefore believes, that (it cannot 
be legally served with process in this jurisdiction or as the 
case may be). Wherefore, (inasmuch as the said defend- 
ant is not a resident of this Commonwealth, and is not doing 
business here,) it prays judgment of the said writ and 
declaration, and that the same may be quashed. 

City and County of Philadelphia, ss.: 

, being duly sworn according 

to law, deposes and says that he is , 

and that the facts set forth in the above plea are true, and 
that the said plea is not entered for the purpose of delay, 
but verily for the cause therein stated. 

Sworn to and subscribed before 

me this day of 

A. D ... 
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It is not necessary to add the affidavit of the person upon 
whom the writ was served, as provided in the above plea, 
but it is good practice to add it where such person is not the 
defendant himself. 

To this plea the plaintiff may demur or file a replication. 
If he thinks that the facts set forth in the defendant's plea 
do not support the position taken, he demurs. If he wishes 
to raise an issue of fact, he files a replication. 

If a demurrer is filed, either side may order the case 
upon the next argument list, and generally depositions in 
support of the plea are taken by agreement. 

If a replication is filed, the case should go to trial on the 
issue of fact raised. At the trial the burden of proof is on 
the defendant. Daley v. Iselin, 212 Pa. 279. 

In Fisher v. Cunard Steamship Company, Limited, 18 
Dist. R. 1072, a replication was filed to a plea in abatement 
raising a question of jurisdiction, and depositions were taken 
at the request of the plaintiff. The case was then heard at 
the next call of the miscellaneous argument list. The prac- 
tice followed in this case was highly irregular, though as no 
issue of fact was raised, in spite of the filing of the replica- 
tion, it proved a convenient method of disposing of the plea. 
The proper practice, however, undoubtedly is when a repli- 
cation is filed, to have the case go to trial, and at the trial 
the only question before the jury is the one raised by the 
plea in abatement. If the defendant loses in this issue, un- 
less by special leave of Court he is given permission to put in 
a plea in bar and the case is continued, he has no alternative 
but to suffer a general verdict against him, and to allow 
damages to lie assessed without putting in a defense on the 
merts. Maitland v. McGoniglc, D. C. Sept. 30, 1848, 1 T. 
& H. 448, n. 8. 

After a plea in abatement is filed, no further steps can 
be taken by either party until it is disposed of. If the de- 
fendant take any steps looking to a trial of the case on the 
merits, as for instance filing a general plea, or taking depo- 
sitions thereunder, he will be held to have waived the right 



QUASHING WRITS AND SETTING ASIDE SERVICE 363 

to stand upon the plea. Daley v. Iselin, 212 Pa. 279. And 
if a plea in abatement is filed, denying the jurisdiction of the 
Court, and is not sustained, the defendant must either stand 
on his plea and offer no defense, or abandon his right to 
raise the question of jurisdiction on appeal, and defend the 
case on its merits. McCullough v. Railway Association, 
225 Pa. 118. 

It has been said that a plea in abatement must give "the 
plaintiffs a better writ, or point out a mistake which might 
be avoided by the plaintiffs in forming their new writ," and 
that if the effect of the plea is to impugn the right of action 
altogether, it is a plea in bar, and not in abatement. U. S. 
Circle Swing Company v. Reynolds, 224 Pa. 577. This 
definition is only correct so far as it goes. Neither a plea 
to the jurisdiction, nor a plea setting up the pendency of a 
former suit, can give the plaintiff a better writ, yet both are 
pleas in abatement. 

Years ago when pleading was more accurate than it is 
to-day, dilatory pleas were divided into three kinds, ( 1 ) to 
the jurisdiction of the Court; (2) in suspension of the ac- 
tion; (3) in abatement of the writ. These distinctions were 
observed with some strictness, and it was a general rule that 
a defendant who pleaded in abatement should indicate in his 
plea how the fault in the writ could be cured. But there 
were always pleas in abatement which did not give the plain- 
tiff a better writ, as the plea of the plaintiff's alienage or tiiat 
he had been attained of treason or felony, and in these days 
of rather loose legal phraseology practically all dilatory 
pleas are called pleas in abatement. Thus a plea to the juris- 
diction is always named a plea in abatement to the jurisdic- 
tion. So that it would be more correct to say that if the 
plea does not deny that the plaintiff has a cause of action, 
but says that the plaintiff is going about it in a wrong way, 
or in a wrong Court, it is a plea in abatement. And if the 
plea says that the method adopted by the plaintiff is unob- 
jectionable, but that his case has no merit, it is a plea in bar. 

At the argument of the plea in abatement on demurrer, 
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the defendant supports the affirmative, and his paper book 
must contain the record as well as a brief of authorities. If 
the plea is sustained on demurrer, judgment will be entered 
for the defendant. If it is not sustained, judgment quod 
respondeat ouster, that the defendant answer over, will be 
awarded, and the Court will usually set. the time within which 
the plea or affidavit of defence must be filed. 

Henry B. Patton. 
Philadelphia. 



